
FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

APR 2 7 2005

Ms.CarolA.Laham
Witey, Rein ft Fielding, LLP
1776KSL.N.W.
Washington, DC 20006

RE: MUR5415
Chib far Growth, Inc.
Oub for Growth, Inc. PAC and
Pat Toomey, in his official capacity as treasurer

DearMi.Laham:

On March 1,2004, the Federal Election Commission notified your clients, Club for
Growth, Inc., Chib for Growth, Inc. PAC and Pat Toomey, in hia official capacity aa treasurer, of
a complaint alleging violations of certain sections of the Federal Election Campaign Act of 1971,
as amended ("the Act"). AcopyoftheconplamtwMforwanledto

Upon further review of the allegations contained in the complaint, on April 19,2005. the
CommiBsion found reason to believe that Club for Growth, Inc., Club for Growth Inc., PAC, and
Pat Toomey, in hia official capacity aa Treasurer, violated certain provisions of the Act
Specifically, the Commission found reason to beUeve that Qubtw Growth, me. PAC and Pat
Toomey. in Ma official capacity aa Treasurer, violated 2 U.5.C. §* 434,441a(a) and 441b. The
Commission found reason to believe that Club for Growth, Inc. violated 2 U.S.C. ftft 441a(a) and
441b(a). The Factual and Legal Analysis, which formed a basis for the Commission's findings, is,
attached for your infon

You may submit any I actual or legal materials that you believe are relevant to the
Q>nimission's(x>nsio>n^cii of this matter. Statements should be submitted under oath. All
responses to the enclosed Subpoena to Reduce Documents and Order to Submit Written
Answers must be submitted to the General Counad'a Office within 30 daya of yoiffiecdpt of
this letter. AnysddinVmalniateriaUorstateniratsyouw
response to the subpoena and order, m the absent of s^kiitionsJinfonnation, the Comnura
may find probable cause to believe mat a violation has occurred and proceed with conciliation.
Ptease note that you have a legal obligation to preserve aUdooiments,reconh and materials
relating to the subject matffr of the Factual ***<! T/ggul Analysis unt*l such time aa you are
fiotffiedthattheOmiimaaionhaacloBeditt See 18 U.S.C. ft 1519.



Requests for extennoos of time will not be routindy granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Office of the Genend Counsel ordinarily will not give extensions
beyond 20 days.

If you are intonated mpuiwm^
writing. SB 11 C.FJl.f 111.18(4). Upon receipt of the request, the Office of the General
Counsel will make recommendations to the Commission either proposing an agreement in
scftieaiem off the matter or icecap
pursued. The Office of the General Dxmsel may incominend that pre-probabte
conciliation not be entered into at mis time so that it may complete its investigation of the ™*tffr
Further, the Commission will not entertai

0) briefs on probable came have been mailed to the respondent

<M This matter will remain confidential in accordance with 2 U.S.C. U 437g(aX4)(B) and
CT 437g(aX12XA),unleaa you notify the Commission in writing that you wish the investigation to
«r be made public.
O
oo ffyou have any questions, please contact Lela Scott, the attorney assigned to this matter,
™ at (202) 694-1650.

Sincerely,

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis
Subpoena and Order



1 FEDERAL ELECTION COMMISSION
2 FACTUAL AND LEGAL AN AYLSIS
3
4
5 RESPONDENTS: dub for Growth, Inc. MUR: 5415
6 dub for Growth, Inc. PAC
7 Pat Toomey, in his official capacity as Treasurer
8
9

10 L INTRODUCTION

|jj 11 This matter was generated baaed upon a coimilaint received by the Federal Election
u>
*H 12 Commission ("Commission") through the procedures outlined hi 2 U.S.C § 437(gXaXD.
r\i
^13 Citizens for Aden Specter, Inc. alleged that Oub for GiowA(XKj^ and the Pat Toomey for

Oi4 Senate Committee CToomey Committee") violated the Bedenl Election Canmaign Act of 1971,
oo

iyrmmminttifrnft IT TutH tft 1hft Ptnnftylvanin FffpiHi

16 Primary in the 2004 election cycle.1 Although the complaint does not identify the alleged

17 common vendor, CPG'a response to the complaint presunies it is Red Sea, a consulting firm CFG

18 has used since 2000 and the Toomey Coinimttee began iising in March 2003.

19 n. FACTUAL SUMMARY

20 A. (TXvIhibUd^ Opposed Specter and Supported Toomey

21 CFG began pubu'cly opposing Senator Arien Specter and supporting Congressman

22 Toomey one year before the Pennsylvania primary election. One published report notes that,

23 then-President of CFG, Stephen Moore "told a reporter that lie wanted to beai Specter because

24 having 'a major scalp on the wall* would make the dub for Growth more intimidating to other

ooonpbuflt luuuNM dwt tlw MS ttrad in ccrtun PBODQFIvinu mnDOls fttninHim in Pponmy 2004. Aoooraini 10 tnc
compUfatf.ttieTooineyQiinmtece MdCPO ran >dt to the t̂
tUted mpdii plin uMiilB u ĵ contiiHiBd to ran ute JnthoiBOpdBliinitidvDciiBd thpdBibitof Scoitpf SpcctBf.



1 Republicans."2 Congressman Toomey announced his candidacy for a U.S. Senate seat

2 representing Pennsylvania in February 2003. Shortly thereafter, CFG began making public

3 statements indicating its strong support for him.3 Eleven months before the primary election, the

4 organization posted an eiKtonernent of Congressman Toomey on its website,4 CFG's statements

5 of public support continued through the months leading up to the election.

,_, 6 CFG's public statements indicated that the organization planned to spend sigmficant
O)
ff> 7 airouiitt of nxxiey on ads related to the Penu
*™i

^ 8 to disclosure reports and press accounts, itdid.5 A Janiiary 2004 articte reported that CFG was

"T 9 "putting more money behind [Toomey] than any other race thia year. The dub for Growth has
Q
|̂ 10 already spert $650,000 on pro-Toomey ads and p

11 the April 27 primary." The report quotes Moore as having said, ̂ e view this u the most

12 important political race outside of the presidential race."6

13 Ads related to the Pennsylvania race may have been funded by Afferent entities under the

14 CFO umbrella, which include Club for Growth, Inc. PAC ("CFG PACT) and Chib for Growth,

15 inc., a corporation registered under Section 527 of the LR.S. Code fCPG 527 .̂ Some of the

^ jmoto Nicholas ThompMO,
Attackt on Fitcal Moderates Pud Batdu Within COP. BOSTON OtOBB, May 19,2003.
3 In May 2003, CPO'i executive direclar David KettinirepG^^
ibcu^ oo npportin|Tc«iDeyagBiiiit Specter. VuAal^Tbaafia^ Attach an FltealM
WUUnGO/».BoSTONQLOBB,May 19(2009.awlbUfaf

Primary. CBSNtaWS.OOM. Apr. 17.2004.
4M ^_*—^_u_^—*toCh*f!Kai0ii*MeHtaeMty29.2^

ra-only/030529.php.

^li^Apr.22.2004(iepc«tii«thatCH}»pent$Mmillte
advertiaementa attacking Specter) and Rebecca Plata, I* Sp«ttU>oUI>^frP€*iuytvaito?ttoWBHi^Mu.l5,
2004 niiegrc^orisiiiany laid it budaeted more than $^
beyond that,1 nid executive dbeaor David Keating.*1).

Vlahoa, SpacHr Dafn Rook* ami A^eMtoiuCIsfl. 6.2004XFoRNewB.it
wsxon/ter]iM^933J0743QXXIJMid

Sptettr, ROLL CALL, Apr. 22,2004.



1 ads COTtrin a Disclaimer iiidicatmgth^ Other ads

2 contain a disclaimer stating simply that "Club for Growth" paid far the ad. Because some of the

3 ads explicitly state that they were funded by CFG PAC, it is possible mat the ads itfierring to

4 *^ub for Growth" refer to CPO 527; however, an investigation would be needed to confirm this

5 conclusion. The complaint does not specify whether CPO 527 or CPO PAC, or both, paid for the

6 advertisements ilfegodlycooiali^ Further, LR.S. disclosure

7 leporti filed by CTO 527 aretaconchjaiveb^

8 associated with all of CFG 527f s disbu

* 9 B. TheToomtyroaTimitffifajid

10 1T>p Towncy CoBlMn'ttPC «nd w**i had yigpificant and gvwfappiHg tics to Red Sea

12 cycle.1 One of Red Sea's principals, Jon Leiner.appaiCTUywasapoUticalcciisiiltamtoboththe

13 Toomey Committee and CPO contemponmeously during the 2004 election cycle. For example,

u goJLQyi identified LernerasMa Toomey campugn consultant and reported that Leraer handled

15 the Tooniey Committee's advertising for the prmiary election.9 With regard to CPO, a letter

16 from me ocganizan'on'sthen-^nesident to its members iden^

17 "political consultant."10 Thus, in his consultmgiole,Lemer appeals to have been m

ULS> raloi do not m|ukn kteotificitioo OK the cndiditB OF noc moclilBd with UM diriHir**""**111** by 527
fe*ioato

AcooraiBf to its niiiiioH stafBavoli Red Sos dniiajii sod builds advocacy cmpusjni* including pud adwrtlifaisj.
Red Sea. LIXX Minta 5taMM«r, wwwjvdiealk^oo/ta^^

* Lauren W. WUtdqaton. Call Gon Om » AM $p«cftr(IUHlX!AU* Apr. 22.2004 nd Start
Won 'tG# a Fn* R&from 'rtf Bull' SptOtr, XOU.CAU, Mv.6,2003.
10 Letier fiom Stovv Moon, PnaUent. Ckmi te
Ittto^/wwwJefflBnoimvlBwxaiBtertlctaao^^
RfiMtfcfa. to CM for Growth Advocacy, Nov«o*er 20,2003,̂

Mono IhrnBanwoodRetMrcfa to OubfiorGfowdi. May 6,2003.01)̂ ^



1 know non-public infonnation regarding the Toomey campaign and CRTs plaiis for the 2004

2 election cycle and to advise hiiclienti on both matten.

3 The Tooiney Committee's fim disbursements to Red Sea were made in Man^

4 Accordrag to ite disclosure report, the Ox^^

5 related to the Pennsylvaniapriniaiycaimiaign including consulting serv^

6 management, media buys for television and radio, and the pioluction of television and radio ads,
o>
rjt 7 In total, disclosure reports indicate that the Toomey Committee disbursed in excess of $1.5
•H
(N 8 million to Red Sea for these services.<M
<<T __*cr 9 By contrast. CPO has had a relationship wim Red Sea since 2000 and ma^
o
* 10 disbursements to the company during the 2004 election cycle.11 In 2001, Red Sea produced an

11 ad for CFG that addressed Specter's opposition to President Bush's proposed tax cuts.12 During

12 the 2004 election cycle. Red Sea provided consulting and media services to CFG in connection

13 with campaigns in several states. In its disclosure repoits,CK}PACieportedolsbursements

14 totaling *ffm*\m*t*\y $S3Q,fjnQ to Had Sea in cnrnigerimi with apeeifie rjrnipaigin other than the

15 Toomey/Specter race and in connection with campaigns left unidentified in its disclosures.

16 Additionally , CFG 527 disclosed disbursements to Red Sea in excess of $650,000 from June

17 2003 through June 2004 for ad production and consuWng services for unidentified candidates

ofR«riSct,IJj^
ctoMtecoa. Rocky MonitttoNewi, June 16, 2QD4CTbll«ttrJ^
avbfcr Growth survey... ").
nCPORMpoiMe,I>tvkiKMtingAfr.l8. Red SM'I webdte imUcatn Hut the compuiyhM conducted poUing and
produced (1siiieidvcnlriiiaMibr CTO ̂ nnelh^ The

Prinelpaht iviilsblB at hdpi//www JndeBeHr».coiBA4 anpeny (vUled Inly 14, 2004).
13, 2001). NATBiiAiJduaNALjcxBi.il

JUBL The id is tilled
Friends Of The Tu Colfector."



1 and races. Thus, CFG entities and Red Sea maintained a busfoess relationship over a period of

2 mate than ttaee yean up to and beyond the Pe^

3 Whether Red Sea provided specific services to CPQ in connection with the Toomey

4 campaign or Pennsylvania primary election is an open question. In its disclosure reports, CFG

5 PAC did not describe the purpose of any of its disbursements to Red Sea as having been made in

6 connection with the Pennsylvania primary, and CPQ claimed in response to the rompUint that

u» 7 Red Sea was not involved in the ads the complaint alkges were coordinated.13 However, this
HI
(N1 8 does not completely resolve the issue. Although the PAC connected some campaigns with

^ 14«cj 9 disbursements made to Red Sea in its disclosure reports/* th^
O
<» 10 totaling $79,668 to Red Sea far media buys which do not reference any specific campaign.

11 Notably JnMan& 2004, the Reports Analysis Divta^

12 regardrng the purposes of the medUdisbun

13 responded without identifying the candidates to which the disbursements related.15 This does not

vBnrancfld in nils conpUni Bnd tfnt DIB oonpny old not CVBBJB» produce or diBtnbutBi the) MvntiMoioiit.n CPO
ItapooM.KBrtliiiAff.19.
MCFO PAC reported the foUowiigdiibineme^
thBbenBftafTBdPoftSSamnMMhiaiOO^te
tbebwefh of ArkneWohlftmuo^ $20,234 on Much 3a2004,fette
AprU 30, 2004, «br the b«efc of C^Bromm; $25,017.̂
on Augut 16. 2004 tar the benefit of Jan DeMint
15 ThB KFAI ailDBd IhBt OK} 'tiBjify aU
•Hociited win DIB dnbinefDBDtB. In (MpOMB, CPO PAC filBd BD meoded iDOHlhly report in which it iodJCBtedi

By way of clBiilicBtion, the Cnjb for Qrowth PAC reported theec cxpeiiJibJiPi in Bcconumcc with
U<JAil04JOXh)wMchaMMliMtTlD^^
deBcribcd hi II CJ.R. 104̂  and not under tiriBBcction.* The connwnicBtionB to which UIOBC
dHBDuneniBnti rauai wore not indep. CABBUMUUMJ Bad they were not mBdB.on hcihBif of B
B^DCCallCnUlV awlBflD^lOB CiBavOIQBlBb aiMBHLaBBT* uBfly V^BVB vUDD ID 6ii6CDOD6BBTIDfl[ OODflDDeflDliCVBilODB* flBawOIIB
<aV^ a^&^A jaV^A ^^^UA&^k^l ^h^^^^^^»lAA^h^^ ^^B^^^M»A ^MM^A ^l^M^l^^^^^k^^M^k^ ^k^»^^^^BA^^
DIB ad WML pOUuCBI COOMBuBBB JiBHIMJI UMUBB CMPOOBBBniiBJ BIMnilBII
^^i^k^^kJI^i^^MM flL^a. ^1^^^^ ^MMM^^nJ ^& IB^ ̂ ^«B.̂ ^^M| --- * M^MM ^^MB..̂ ^BJ ••BByBBDlDBBB vUBj WCTP IPHIUTOI •> OP HJ|iUiim» •BB WCTP ICpUJlPU, BB

Club far Growth, Inc. PAC AmBnded Frimnry MoiMlu> Report of Recdpto and Dbbuneme^
\̂ H$ dM DITf pfffHdff fH^TflH***?^ T^BJT1**'̂  ** "̂"̂ ^^ nif til*

UalU6 BiD WDIGaa DIO



1 appear consistent with CFG PACs practice of specifying the candidatB(8) or mce(s) connected

2 wim its disbursements. Additionallyt because the IRS reports do not identify the candidate(t) or

3 nce(s) connected with CPO 527's disbursements to Red Sea, it cannot be detennined at this time

4 whether some of those payments were made in connection with the Pennsylvania race.16

5 HLLEGAL ANALYSIS

i/i 6 The information available nisei questions as to whether CFO and the Toomey
o>
°* 7 Omumtteecooidmatedcmmnum^
«-i
(N
(NI 8 Republican Primary Election in Pennsylvania. A payment for a coordinated communication
'T
*3 9 maderbrthepuiiXMeofiiiflueiicffi^
O
^ 10 authorized committee, or political committee with whom or which it is coordinated. See

11 2 U.S.C. S 441a(a)(7XBXi)> 11CJJL ( 109.21(bXl). The Commistion'i regulations provide a

12 truee-prorigtesttodetermiriewrietrieracommin^ To satisfy me first prong

13 of the teat, someone other than a candidate, an authorized committee, or a political party

14 committee must pay for the commimication. See II C.F.R. S 109.21(aXl). The second prong

15 evaluates the content of me communication. See 11CJJL § 109.21(c). The third and final

16 prong of the teat evaluates the conduct of the parties. See II CfJL § 109.21(4X4). All three

17 prongs of the teat must be satisfied to support a conclusion that a coonlmBte4 communication

18 occurred. Seeli C.F.R. § 109.21(a); see also Explanation and Justification for Regulations on

19 Coordinated and Independent Expenditures, 68 Fed. Reg. 772 (Jan. 3,2003).

20 The Commission's decision to investigate wriethercoxdination, in tact, occurred is based

21 upm a constellation off acton covered by the C

22 moat importantly, the fact (hat the same corisultant from Red Sea persoriaUyworioed with both

i*



1 tteToomeyOmmttecaiidCro

2 election cycle.

3 A. Source of Ftynenft

4 The coordination teat requires that someone other than the candidates his authorized

5 (X)fmTiitteepayf6rthecomimmk»tions. See 11GER. ft109.21(aXl). TTie complaint alleges

{£ 6 that cc<)fdination resulted in the ads run by CPOPAC an^

' <7» 7 March 2004.
.A. • •_

8 B.
(N
•«T
'7 9 The content standard, the second prong of the test, is evaluated wim respect to four
o

10 criteria:

ll (1) A communication that is an "electioneering communication'*;11

12
13 (2) A piiMin ftnmmjifiinatimi that «a

14 Mmpmjn maturiaU pgpMad hy tha eMuHH^ii, ttio. r*tvtiH«t»»« Mmmitteii, or ttw»

15 candidate's agent;
16
17 (3) A pubUcconimimk^on that expiessly advocates the
18 cleariy identuled candidate fcr federal ofBce; or
19
20 (4) A pobUccxinimiimcan' on that refers to a cleariy identified f^^
21 poUtic^ party; is pubu'cly distributed or disseniinated 12^
22 primary or general election or convention or caucus with the authority to nominate
23 a candidate; and U directed to votenm the jiirisdicticm of m^
24 candidate or to voters in a jurisdiction where one or more candidates of the
25 political party appear on me ballot
26

17 In Shop v. WBC, 337 F. Supp. 2d 28 (PJXC. 2004), appoAfikd. No. 04-5352 (P.C. Or. Sept 28. 2004), the
M^BBiaiCC ^JOOaY IDVIUlflttBBQ IkaB OOfllBOC sIDBIflBV^tl Off ID0 OOOIQIDIBBfl OODlflflUBIdDOOB IWUlBDOD flflfl VBOUDflOfl u ID DIB

irith thtf "imt f irir****1"! !• •
iha *VlBlictoBt ndBi ncJmicilly WDiiii *oo 0J8 bookSt*** ind did not enjoin coftvcMiBflt of tail (or my odm)
NfutallQii pending pranolpta Ad9WKFBC.340F.Sunp.2d39(41(DJ>£.2004).

w • *•*>•••••» Al̂ < l̂tfM» -- -» ••C • |MilllBfy BUMIUUt HMB
5tfllCFJL|loa29(s).



8

1 llCJP.R.ftl09.21(c). A communication that meets my of these four criteria meets the content

2 requirememrf the test for dctenmita

3 The content standard appears to be utisfied because CPO'sadvertiiemeiiti qualify as

4 "public communications- under 11 CJP.R. ft 109.21(cX4). CFG's ads depicted Specter's name

5 and photograph, though the pho^

K 6 graphics, and animation. &«11C.F.R. ftH0.29(bX2). The ads referring to Specter also aired on
o>
v* 7 television stations in Pennsylvania within less than 120 days before the primary. SceHCRR.
fH

™ 8 § 100.21(cX4). Mofwver,adsrunbyCTO527,ifitisainGrecc*pc^
'T
*ar 9 "etecttaieeriiujcoiiiiiiiiiucatic^
O
^10 C Conduct

11 The conduct standard, the third prong of the coofdination test, requires analysis of

12 affirmative acts taken by the parties who are alleged to have engaged in the activity. The

13 conduct standard may be satisfied by affinnativeac^n^faUmtosixgBnefalcateg^es.aniong

14 them, use of a common vendor.19 See II GF.R. ft 109.21(dX4). The Explanation and

15 Justification makes clear that this category does not pienime cooniinstion fiom the mere

16 presence of a common vendor. See 68 Fed. Reg. 783 (Jan. 3.2003). The use of a common

17 vendtam the oeatim, production «

18 standard only if certain criteria are met, namely:

19 (1) The person paying for the cCTnmiinication contracts with, or employs, a
20 '̂ commeicial vendor** to create, produce or distribute the ccmmimicstion.
21
22 (2) The commercial vendor, including any officer, c^wier or employee of the vendor,
23 has a previoiis or <nment relationship wim the candidate or o^^

'The.
^^_ ^^^^^_fl ^k^H^BV^k^^^l^k^ ^PL^ f^^^^^^M^l^* Jk**^^ ^A^iA _^^^^^^ ^^M^h^J^B^ ^-M.—,̂ ^-.̂ 1—^^^—. gSV^A AfL^ fl^sV^^ m^^m^Lm*^
npr HDiavHU CDUHDDKavDua'a* a\OD ^wDD^Da^BDsi BDBsf lauK ODDaUD alDBGUaw aulB^DBilDalBB UIHSj sUD OBflDa wUUUUv*



1 committee th* puts the con^
2 about the campaign plans, projects, activities or needi of the candidate or political
3 party committee. This previous relationship is defined in terms of specific
4 services related to campaigning and om^gnconiimimcations and these services
5 would have to have been rendered during the election
6 communication is first publicly distributed.
7
8 (3) The commercial vendor uses or conveys mfbnnationabom the campaign plans,
9 projects, srfvities or iieeds of the caiididate or p^

10 information previously used by the cuimnereial vendor in serving the candidate or
(X> li political party committee, to the person paying far the communication, and that
<j> 12 information is material to the creation, production or distribution of the
art 13 communication.

™ 1 4

™ is See 11CFJL 9109.21(4X4). If the CFG ads meet each of the above criteria, men the ads satisfy
•sT
^ 16 thecoiidiictstaiidaidmrougliuseof a common vendor. See 11 GF.R. 8 109.21(dXl).
O
^ 17 With regard to the first criterion, available mfonnation mdicates that CFO used outside

18 vendors to create, produce and distribute the sdvertisements iissodated wiu the Pcnnsylvama

19 primary.

20 With regard to the second criterion, an investigation is needed to determine whether CFG

21 consulted with Red Sea in connection with the Pennsylvania primaiydiirhig the ejection cycterar

22 the primary." If an mvestigationreveab that ft

23 o^ since Red Sea had a conciment relationship wim the Tooî

24 put Red Sea hi a position to acquire and use material information about the Conumttee's plans,

25 goals, strategies, and budget21 The Toomey Committee disbursed funds to Red Sea each month

'idiKlMTO
attiMfomodk buys ttataitt specify the Thecandiibte(i)advintacedby
two larae expenditures nude by CFG PAC, for exaa^

As OBB pubhihed icpoil ilitBd, Toomoy win bo ralyina on a new oonsDninsj tcani to diiBCt DIB oflort. ... Jon
LeraerofRodSemwmoothecainpsJ^'sKhvft^ The ChA (or Growth hn relied on udoootiraMt to use Rod
SsatetapoDliMjaiididvMUiuj..." AnsrtlU^
ROLL CALL, Mar. 6, 2003.



10

1 for approximately one year prior to the primaiy election, and CFG'sresponse indicates!^

2 Sea also provided services to CFG during this period.

3 Relevant to the dud criterion, given to role as a ronsdta^

4 Committee, Red Sea was in a podtion to use or om^

5 guided their resoince allocation prior to the election. Importantly, while providing consulting

6 services, airangmgniedU buys, aiidpnxfaicing television ads forte

7 Sea provided the same types of services to CPQ. Despite the fact that a different vendor may
_

8 have produced the ads that CTO presumes are at issue in this Mmplaim, as CTO maintams, the

9 Commission does not believe that this cinnimstance ends the cx>oniination inquiry. The

10 regulations require that the common vendor use or ranvey the infbnnation acquired fiom the

11 candidate or committee. See 11 GFJL § 109.21(dX4Xiii). Given its concurrent roles with CFO

12 and the Toomey Committee, Red Sea could have used or conveyed material infbnnation to CPO

13 who could have later used the information in the creation, production, or distribution of its

14 advertising with a different vendor.

15 O<} denies that it coordinated (xmmiunications with the Tooinev

16 Red Sea. In response to the complaint, CPGsubniitted a December 2003 letto

17 David Keating, Executive Director of CFG. In the letter, Lerner noted that MAena^br^ no person

18 employed by or affiliated with Red Sea, LLC or its subsidiary companies will have any

19 discussions or communications with any person employed by or affiliated with the Club for

20 Growth pertaining to (he Republican U.S. Senate primacy in Pennsylvania that is scheduled to

21 take place on April 27,2004." CFG Response, Keating Aff. Exhibit 2 (emphasis added).

22 Although both CFO and the Toomey Committee wen clients of Red Sea for approximately eight

23 months before this letter was prepared, the affidavit does not indicate whether any discussion



11

1 occurred between CPOmd Red Sea regarding the primary prior to this December 2003 letter.

2 Rather, CFG's response to the coim^m does not explain the ciicunutancesunte

3 became aware of the need or desire for the understanding outlined in this letter.

4 EveniftheCtaminisaonaMuira

5 and Red Sea did not spetificiUy discuss the Pen^

9 6 does not foreclose the possibility of coordination. The use of "henceforth" in the letter suggests

fM 7 that the tetter may have marked the beginning of a change in Red Sea's services. If Red Sea
(M

™ 8 providedttmsiiltmg services to CTO

T -Q 9 sent his letter to CFG in December 2003, Red Set may have used information about the Toomey
<5O

<M 10 Committee's campaign plans, activities or needs in serving CFG. According to published

11 reports, Lerner personally worked with both the Toomey C>mmittBc and CPO on campaign

12 advertising during the 2004 election cycle, and therefore, would have been hi a position to use his

13 knowledge about each of his clients when advising them.

14 The foregoing is a sufficient basil to mvestigate whether CFG's advertisements were

15 coordmatedwim the Toomey Coimmtteethr^^ If the advertisements were

16 coordinated, the costa associated with thek production and distribution and paid for by a CPO

17 entity may constitute an in-kind contribution to the Toomey Committee in excess of the

18 contribution limitations set forth in 2 U.S.C. ft 441a(aX2XA). CFG PAC's disclosures indicate

19 that media and consulting services provided mcconectiofi with the Pennsylvania primary far

20 excced$5vOOO. Moreover, CFG PAC would have been required to report the costs of the

21 communications as a contribution to the Tociney Committee m accordance with 2 U.S.C. $434

22 and 11 C.RR. ft 109.21Q>X3).
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1 IfanmvestigationieveabtriatCFG527cx>ordu^^

2 production of there cffmnwmcuti^t, "•« •prc^k violation wnild dqpgnd on te ftntvt of CPfl

3 527 as detennJned by the Commission. Bued on the three alternatives, die Commission miy

4 deternmthat(TC527isapoUticalcoimm^

5 acorpontion. IfCFG's 527 is a separate political coimmtteetcooidiiiation would have resulted

6 in excessivecontribijtions to the ToomeyCoimiiitteem violation of 2 U^ If
•H
Q
O 7 CPO's 527 oigamzation serves at the nonfedenliccount of CPO't PAG, cooniiiiation would
<M
(>SJ 8 have lesulted in bom prom'bited and excesdve contribution fr^
«q-
<^ 9 2 U.S.C. §fi 441a and 441b. If CPO's 527 organization it a mere corporation, coordination
o
'*> 10 would have resulted in prohibited corporate contributions in violation of 2 U.S.C. § 441b(a).
(N

11 D. Cmirlnatnsi

12 Pint, the Omumssion finds reason to believe that Club for Growth, Inc. PAC and Pat

13 Toomey.in Mi official capacity as txeasuier, violated 2 U.S.C. 99 441a(a) and 434 r>yniaking,

14 and railing to report, excessive coiitribim'ofi8,m the form of coordinated expendi

15 Toomey for Senate Committee. AdditiciiaU^d^ to the unclear status of CFG 527, the

16 Commission finds reason to believe that (l)Qiib for Growth, Inc. violated 2 U.S.C.

17 9 441a(aX2) by makmg excessive contributions^ me fofm of coord^na^

18 Pat Tooiney for Seriate Q>mimttee; (2) Qub for Growth

19 Pat Toomey, in Wioffidalo^adtyu treasurer, violated

20 using nonfederal funds to pay for coordinated expendtines; and (3) Qub tor Giowm, Inc.

21 violated 2 U.S.C. 9 441b by making excessive (xmtributions, in the fo^

22 expendituies, to the Pat Toomey for Senate Committee.


